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I	 Introduction

Back in 1969, a senior lecturer of the Faculty of Law at Victoria University of Wellington 
addressed the question of the appropriate scope of review in relation to appeals from 
administrative tribunals.1 The author spoke of a range of methodologies available to an 
appellate court, from “a limited ‘wrong principle’ conception” at one end to full review 
at “the other extreme” where the court “will substitute its own discretion”.2 He went on 
to suggest:3

… there is no single precise answer to the extent of appellate review of the exercise of 
discretion. Moreover, there can clearly be approaches falling between the two possibilities 
stated at the outset – “wrong principles” and complete substitution. Accordingly, providing 
for a general appeal in respect of such decisions will be only a short first step in the working 
out of the appropriate scope of review, the relation between the appeal court and the tribunal. 
More precise articulation of the line will normally have to come from the courts ...

The focus of his discussion was the standard of review in relation to the courts’ statutory 
appellate function. However, there are strong analogies to be made to the courts’ 
supervisory jurisdiction through judicial review, a point noted by the author.4

That piece was one of the first scholarly articles penned by the person we honour 
in this book.5 Of course, since that time a lot of water has flowed under the bridge of 
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1	 KJ Keith “Appeals from Administrative Tribunals – the Existing Judicial Experience” (1969) 5 VUWLR 123 

[“Appeals from Administrative Tribunals”].
2	 Ibid, 137.
3	 Ibid, 151.
4	 Sir Kenneth made a brief comparison between appellate review and “common law review”, concluding that “the 

distinction between appeals, especially appeals on law alone, on the one hand, and judicial review on the other can 
and often does disappear”: ibid, 159.

5	 In fact it was his tenth article: see “Bibliography of Sir Kenneth Keith’s Work”, below p 359.
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administrative law. And Sir Kenneth has been heavily involved in many of the developments 
within that area of law, variously as a professor, advisor and judge. But the central issue 
still remains: what is the appropriate standard of review that the courts should adopt when 
reviewing the decisions of public bodies and officials?

In this essay I explore that issue, focusing on the question of the methodology the New 
Zealand courts should adopt when judicially reviewing the substance or “merits” of an 
administrative decision. To frame this in terms of the conventional tripartite framework, 
this paper addresses the “irrationality”6 or “reasonableness”7 ground of review, particularly 
the operation of the so-called “sliding-scale” of reasonableness. While a standards of 
review approach need not be restricted to this ground,8 the main developments in this 
methodology have taken place under it. Application of the framework to other grounds 
would require greater re-evaluation of those other grounds than is possible in this essay.

Some may question the value of concentrating on the reasonableness ground, with it 
often being said that cases are usually resolved under the legality or lawfulness ground 
(often as a matter of relevancy) and reasonableness is seldom a winning ground in its own 
right.9 In some respects that arises from the present residual nature of the reasonableness 
ground, but this is not necessary immutable.10 In any event, the fact that the reasonableness 
ground does not frequently succeed in its traditional formulation does not make its 
methodology any less important, especially where recent developments suggest greater 
scrutiny and more frequent success.

I begin by briefly surveying the approach of New Zealand’s courts to the Wednesbury 
reasonableness doctrine and their receptiveness to varying standards of review.11 In 
doing so, I identify a number of concerns about their methodology. I then seek to distil 
a robust framework from the presently murky approaches, focusing particularly on the 
methodological differences between each standard of review. From existing experience, 
I synthesise a five-standard continuum: non-justiciability, flagrant impropriety, manifest 
unreasonableness, simple unreasonableness and incorrectness.

6	 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374, 410 (HL) Lord Diplock [Council of Civil 
Service Unions].

7	 New Zealand Fishing Industry Association Inc v Minister of Agriculture and Fisheries [1988] 1 NZLR 544, 552 (CA) Cooke 
P. See also Rt Hon Sir Robin Cooke “The Struggle for Simplicity in Administrative Law” in Michael Taggart (ed) 
Judicial Review of Administrative Action in the 1980s (Oxford University Press, Auckland, 1986) 1, 5 [“Struggle for 
Simplicity”].

8	 For example, standards of review are also adopted by Canadian courts when reviewing questions of law or mixed 
questions of law and facts: see Canada (Director of Investigation & Research) v Southam Inc [1997] 1 SCR 748 [Southam] 
and discussion at below n 244 and associated text. Further, matters presently addressed by the New Zealand courts 
under the “illegality”/“lawfulness” or “procedural impropriety”/“fairness” grounds could also be reconceived in 
terms of standards of review. However, exploration of such developments is largely beyond the scope of this essay.

9	 For an English survey of cases in which it has been deployed, successfully and unsuccessfully, see Andrew Le Sueur 
“The Rise and Ruin of Unreasonableness?” [2005] 10 JR 32, Appendix.

10	 See text at n 195.
11	 For a discussion of the position in other Anglo-Commonwealth jurisdictions, see Le Sueur, above n 9 (on the United 

Kingdom); Lisa Busch “Standards of Review of Administrative Decision-Making in Australian Public Law” [2006] 
JR 363 (on Australia); Johannes Chan “A Sliding Scale of Reasonableness in Judicial Review” [2006] Acta Juridica 
233–257 (on Hong Kong); and Anashri Pillay “Reviewing Reasonableness: An Appropriate Standard for Evaluating 
State Action and Inaction” (2005) 2 SA Law Journal 419 (on South Africa).
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Given the vastness of the topic of substantive review and intensity of judicial supervision, 
my analysis is relatively rudimentary and contemplates encouraging more dialogue on the 
standards and their methodologies. However, my analysis is distinct from some of the 
other work on this issue because it focuses squarely on the doctrinal methodology, taking 
the conceptual discourse on deference and substantive review as a given.12

II	 Rainbows, Spectrums, Continuums and Slides: Variegated Standards of 
Review

A	 The Story so Far: the Rise and Fall(?) of the Geographical Epithet

The starting point for any discussion of the standard for reviewing matters of substance in 
administrative law must be Associated Provincial Picture Houses Ltd v Wednesbury Corporation 
(Wednesbury).13 As much as there are those who would prefer to purge the “geographical 
epithet” from the administrative law lexicon,14 or those who question the purported 
seminal nature of the decision,15 the Wednesbury test has for many years represented the 
orthodox standard for reviewing matters of substance such as fact-finding, judgement or 
discretion. Judicial intervention is only permitted if a decision is “unreasonable in the 
sense … that the court considers [it] to be a decision that no reasonable body could have 
come to”.16 In England, Wednesbury’s status was entrenched by Lord Diplock’s authoritative 
endorsement of the case in his tripartite statement of judicial review grounds.17 Although 
Wednesbury has featured in numerous cases in New Zealand,18 its primacy was reiterated 
in Wellington City Council v Woolworths New Zealand Ltd (No 2) (Woolworths).19 In rejecting 
a challenge to the merits of a rates-setting decision of a local authority, Richardson P 

12	 See below n 153.
13	 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, 229 (CA) [Wednesbury]. 
14	 See Hawkins v Minister of Justice [1991] 2 NZLR 530, 534 (CA) Richardson J [Hawkins].
15	 See discussion in Michael Taggart “Reinventing Administrative Law” in N Bamforth and P Leyland (eds) Public Law 

in a Multi-Layered Constitution (Hart Publishing, Oxford, 2003) 327 [“Reinventing Administrative Law”]; and in 
R v Chief Constable of Sussex, ex parte International Trader’s Ferry Ltd [1999] 2 AC 418, 452 (HL) Lord Slynn [International 
Trader’s Ferry Ltd].

16	 Wednesbury, above n  13, 230 Lord Greene MR. This formulation only reflects one element of the standard in 
Wednesbury, with intervention also being permitted in cases where the decision-maker acted in “bad faith”, with 
“dishonesty”, failed to “direct himself properly in law”, or failed to “call his own attention to the matters which he is 
bound to consider … [or] exclude from his consideration matters which are irrelevant to the matter”. For a discussion 
of these aspects of the case see Taggart “Reinventing Administrative Law”, above n 15, 251.

17	 Council of Civil Service Unions, above n 6, 410 Lord Diplock. Notably, Lord Diplock suggested that the ground could 
“stand on its own feet as an accepted ground” without the need to resort to the “ingenious explanation” of the 
ground in terms of an inferred but unidentified mistake of law.

18	 Some examples prior to Wellington City Council v Woolworths New Zealand Ltd (No 2) [1996] 2 NZLR 537 (CA) 
[Woolworths] include Webster v Auckland Harbour Board [1983] NZLR 646 (CA); Webster v Auckland Harbour Board 
[1987] 2 NZLR 129 (CA); Re Erebus Royal Commission; Air New Zealand v Mahon [1983] NZLR 662 (PC) [Re Erebus 
Royal Commission]; Martin v Ryan [1990] 2 NZLR 209 (HC); and Chan v Minister of Immigration (8 May 1989) HC AK 
CP 80/89. See also Paul Walker “What’s Wrong with Irrationality?” [1995] PL 556 and GDS Taylor Judicial Review 
(Butterworths, Wellington, 1991) paras 14.42–14.43.

19	 Woolworths, above n 18.
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endorsed the highly deferential form of Wednesbury reasonableness.20 “Clearly”, he said, 
“the test is a stringent one.”21

But the pervasiveness of the Wednesbury language within our courts belies its degree 
of acceptance within our legal community. There has been growing dissatisfaction with 
the concept of Wednesbury reasonableness. The oft-cited criticism comes from Professor 
Jowell and Lord Lester.22 In their discussion of substantive principles of administrative 
law, they described Wednesbury reasonableness as “unsatisfactory”.23 They suggested it is 
defective for three reasons: the test is “inadequate”,24 “unrealistic”,25 and “confusing [and] 
tautologous”.26 Other judges and scholars – including particularly our own Lord Cooke27 
– have made similar criticisms of Wednesbury; these criticisms are well-known and I do 
not repeat them here.28

On the back of growing dissatisfaction, some of which has been mentioned above, 
the courts have sought to loosen the shackles of the Wednesbury test, varying the depth of 
judicial scrutiny in the particular circumstances. In Wednesbury’s home country,29 the courts 
began to talk about a variegated standard of reasonableness, including “anxious scrutiny”,30 

20	 Ibid, 545. Richardson P adopted various definitions of unreasonableness, including the “something overwhelming” 
standard from Wednesbury, above n 13, the “defiance of logic or of accepted moral standards” language from Council 
of Civil Service Unions, above n 6, the “absurd”/“pattern of perversity” tests from Nottinghamshire County Council v 
Secretary of State for the Environment [1986] AC 240, 248 (HL) Lord Scarman, and the “outside the limits of reason” test 
from Webster v Auckland Harbour Board [1987] 2 NZLR 129 (CA), above n 18, 131 Cooke P.

21	 Woolworths, above n 18, 545 Richardson P.
22	 Jeffrey Jowell and Anthony Lester “Beyond Wednesbury: Substantive Principles of Administrative Law” [1988] PL 

368. See also J Jowell “Proportionality: Neither Novel nor Dangerous” in Jeffrey Jowell and Dawn Oliver New 
Directions in Judicial Review (Sweet and Maxwell, London, 1998) 61, and Jeffery Jowell “Beyond the Rule of Law: 
Towards Constitutional Judicial Review” [2000] PL 671.

23	 Jowell and Lester, above n 22, 371.
24	 Ibid.
25	 Ibid, 372.
26	 Ibid.
27	 See my discussion of his views and general themes: Dean R Knight “Simple, Fair, and Discretionary Administrative 

Law” (2008) 39 VUWLR 99.
28	 See for example PP Craig Administrative Law (5 ed, Sweet and Maxwell, London, 2003) 610; P Craig “Unreasonableness 

and Proportionality in UK Law” in E Ellis (ed) The Principle of Proportionality in the Law of Europe (Hart Publishing, 
Oxford, 1999) 85; Sir Stephen Sedley “The Sound of Silence: Constitutional Law Without a Constitution” (1994) 
110 LQR 270; Rt Hon Lord Nolan of Brasted and Sir Stephen Sedley The Making and Remaking of the British 
Constitution (Blackstone Press, London, 1997) 19 and 31; Michael Fordham “Wednesbury Successes in 1995” [1996] 
JR 115; Sian Elias “‘Hard Look’ and the Judicial Function” (1996) 4 Waikato LR 1.

29	 Increasing comparative differences between the countries mean the value of an inter-jurisdictional comparison 
should not be overstated. On the distinctiveness of New Zealand administrative law, see the comments of Cooke 
P in Budget Rent A Car Ltd v Auckland Regional Authority [1985] 2 NZLR 414 (CA) (“The time has probably come 
to emphasise that New Zealand administrative law is significantly indigenous”) and generally Philip A Joseph 
“Constitutional Review Now” [1998] NZ Law Rev 85; Michael Taggart “The New Zealandness of New Zealand 
Public Law” (2004) 15 PLR 81; KJ Keith “Public Law in New Zealand” (2003) 1 NZJPIL 3.

30	 R v Secretary of State for the Home Department, ex parte Bugdaycay [1987] AC 514, 531 (HL) Lord Bridge, suggesting that 
a decision putting a person’s life at risk should be scrutinised with “the most anxious scrutiny”. For a full examination 
of other cases which have adopted this language, see Le Sueur, above n 9, 39.
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increased intensity of review,31 or a “sliding-scale of review”.32 The importance of context 
in determining the threshold for judicial intervention was reiterated by Lord Steyn in his 
(now famous) conclusion in R (Daly) v Secretary of State for the Home Department (Daly) that: 
“In law context is everything.”33 The future of the Wednesbury principle was most directly 
addressed, though, by the Court of Appeal in R (Association of British Civilian Internees: 
Far East Region) v Secretary of State for Defence, where the Court recognised the mounting 
push to replace Wednesbury unreasonableness with proportionality as the general standard 
in administrative law.34 The Court accepted that the “strictness of the Wednesbury test 
has been relaxed in recent years” and it “is moving closer to proportionality and in some 
cases it is not possible to see any daylight between the two tests”.35 The judges remarked 
that they had some difficulty discerning a continuing justification for the retention of the 
Wednesbury test but reluctantly concluded that it was “not for this court to perform its burial 
rites”.36 The English courts have therefore demonstrated a willingness to more intensely 
scrutinise the decisions of public bodies and officials under a Wednesbury framework. As Sir 
John Laws recorded extra-judicially, “the [English] courts, while broadly adhering to the 
monolithic language of Wednesbury, have to a considerable extent in recent years adopted 
variable standards of review”.37 Although human rights have driven these developments, 
the courts have also “loosened the test [of Wednesbury unreasonableness] in cases which 
have nothing to do with fundamental rights”.38 Of course, more recently, the English 
courts have understandably become somewhat more obsessed with the proportionality 

31	 R v Secretary of State for Defence, ex parte Smith [1996] QB 517, 540 (HL) Sir Thomas Bingham MR [Smith], speaking 
of a “margin of appreciation” for decision-makers but suggesting that “the more substantial the interference with 
human rights, the more the court will require by way of justification”.

32	 R (Mahmood) v Secretary of State for the Home Department [2001] 1 WLR 840, 849 (CA) Laws LJ, saying that: “the 
intensity of review in a public law case will depend on the subject matter in hand”. He spoke of “a sliding scale 
of review” where “the graver the impact of the decision in question upon the individual affected by it, the more 
substantial the justification that will be required”.

33	 R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532, para 28 (HL) Lord Steyn [Daly].
34	 R (Association of British Civilian Internees: Far East Region) v Secretary of State for Defence [2003] QB 1397 (CA).
35	 Ibid, para  34 Dyson LJ for the Court. This remark may be contrasted with Lord Steyn’s view in Daly, above 

n 33 – in agreement with the Strasbourg court – that the anxious scrutiny methodology was not identical to the 
proportionality methodology mandated by the European Convention for the Protection of Human Rights and 
Fundamental Freedoms and the Human Rights Act 1998 (UK). Previously, the European Court of Human Rights 
ruled that the threshold applied by the Court of Appeal in Smith, above n 31, of increased intensity was still too high 
and did not accommodate the proportionality analysis mandated by the European Convention: see Smith and Grady v 
United Kingdom (1999) 29 EHRR 493 (Section II, ECtHR). See also Lustig-Prean and Beckett v United Kingdom (2000) 
29 EHRR 548 (Section III, ECtHR).

36	 R (Association of British Civilian Internees: Far East Region) v Secretary of State for Defence, above n 34, para 34 Dyson LJ 
for the Court. The Court referred to the recognition of the “continuing existence” of Wednesbury in the following 
House of Lords decisions: R v Secretary of State for the Home Department, ex parte Brind [1991] 1 AC 696; International 
Trader’s Ferry Ltd, above n 15; R (Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the 
Regions [2003] 2 AC 295; Daly, above n 33, 549 Lord Cooke.

37	 Sir John Laws “Wednesbury” in Christopher Forsyth and Ivan Hare (eds) The Golden Metwand and the Crooked Cord 
(Clarendon Press, Oxford, 1998) 185, 187.

38	 Craig Administrative Law, above n 28, 582. Craig points to the assessment of reasonableness in a range of planning 
cases and industrial relations cases as being closer to whether the courts believed the exercise of discretion was 
unreasonable in the simple sense. See also Le Sueur, above n 9.
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methodology as they grapple with the substantive review of decisions under the Human 
Rights Act 1998 (UK) and European law.39

B	 The Experience in New Zealand

In the section that follows, I turn to New Zealand’s recent experience with Wednesbury, 
examining the cases which have addressed this issue or explicitly applied a standard of 
reasonableness that differs from the traditional Wednesbury standard. Since its restatement 
in Woolworths, a variegated standard of reasonableness has received a good deal of judicial 
attention in New Zealand. First, I assess the extent of departure from the previously all-
embracing Wednesbury test and conclude that it has become common-place for the courts 
to recognise and apply variable standards of review. Secondly, I critique the methodology 
of the courts when invoking or applying these alternative standards of review.

1	 Variegated standard of reasonableness now largely orthodox
A variegated standard of reasonableness now appears orthodox in New Zealand, 
although its present lack of definitive endorsement by our appellate courts is curious and 
unsatisfying. This approach is prevalent amongst the courts which have addressed the 
issue in the light of developments since Woolworths, and has been resoundingly endorsed 
by leading administrative law scholars and commentators. No longer can Wednesbury 
claim to represent the orthodox, monolithic basis for reviewing the reasonableness of a 
decision.

The challenge to Wednesbury’s monolithic status began shortly after its endorsement 
and restatement in Woolworths. These developments can usefully be marshalled into 
two separate groupings. First, a number of cases suggested that the high threshold for 
intervention in Wednesbury should not be taken as being universal, although the alternative 
basis for intervention was left somewhat inchoate. Secondly, and more recently, a series of 
cases adopted and endorsed a variegated standard or “sliding-scale” of reasonableness.

First, there are the early cases which largely sought to rebut the proposition that 
Wednesbury represented the universal standard for intervention on the merits. In some 
respects, this line of cases has it pedigree in the substantive fairness doctrine that was 
commended by Lord Cooke before the restatement of Wednesbury in Woolworths. Lord 
Cooke suggested that the review of the quality of the decision was justified, albeit not 
when “the mere personal opinion of a Judge [is] that a decision is unfair”.40 His Honour 

39	 See Daly, above n 33; Tweed v Parades Commission for Northern Ireland [2007] 1 AC 650 (HL); Somerville v Scottish 
Ministers [2007] 1 WLR 2734 (HL); Julian Rivers “Proportionality and Variable Intensity of Review” (2006) 65  
CLJ 174.

40	 Thames Valley Electric Power Board v NZFP Pulp & Paper Ltd [1994] 2 NZLR 641, 653 (CA) Cooke P [Thames Valley]. 
He also commended its “valuable flexibility” which enables “redress for misuses of administrative authority which 
might otherwise go unchecked” (ibid). For a more detailed analysis, see my discussion in Dean R Knight “Simple, 
Fair, and Discretionary Administrative Law”, above n 27; and Melissa Poole “Legitimate Expectation and Substantive 
Fairness: Beyond the Limits of Procedural Propriety” [1995] NZ Law Rev 426. The doctrine has affinities with the 
so-called “innominate” ground of review expressed by Lord Donaldson in R v Panel on Take-overs and Mergers, ex parte 
Guinness plc [1990] 1 QB 146, 160 (HL) [Guinness], that is, the threshold for intervention being “whether something 
had gone wrong of a nature and degree which required the intervention of the court”. See also the adoption of this 
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regarded this approach as “a legitimate ground of judicial review, shading into but not 
identical with unreasonableness”.41 The language of substantive fairness fell out of favour, 
probably because it has since been overtaken by other substantive developments such 
as Coughlan-style substantive legitimate expectation and the other developments in the 
reasonableness doctrine discussed below.42

Following Woolworths, a number of judges either directly attacked the Wednesbury standard 
or made obiter suggestions doubting its universality – although there was some reluctance 
in the particular cases to apply a standard other than Wednesbury. The high threshold for 
intervention was strongly criticised by Thomas J in his separate and well-known judgment 
in Waitakere City Council v Lovelock, almost immediately after the Woolworths decision was 
released.43 The particular target of his criticism was the “subjective element inherent in 
Wednesbury reasonableness”, along with its semantic complexity.44 Although he proposed a 
uniform standard divorced from the exaggerated Wednesbury language,45 he envisaged that 
degrees of tolerance would vary according to the circumstances.46 He was also critical of 
the lack of transparency in judicial supervision and suggested the courts should develop a 
series of principles which inform the reasonableness analysis.47 The majority did not find 
it necessary to revisit the approach, especially as it had recently been approved by the full 
bench of the Court of Appeal in Woolworths. However, the door to a variable standard 
was left open by Blanchard J in his obiter comment that a different standard may apply in 
a different context, noting that a “less-restrained approach” might be adopted in relation 
to other bodies or local authorities performing other functions.48 “The approach of the 
Court must be flexible”, Blanchard J said, “but it must also be sensitive to the realities of 
the situation under review.”49

Similar departure from Wednesbury – albeit under the “hard look” rubric – was also 
hinted at in an obiter comment of the Court of Appeal majority in the Pharmaceutical 
Management Agency Ltd v Roussel Uclaf Australia Pty Ltd.50 The Court suggested that in some 

generic approach in Electoral Commission v Cameron [1997] 2 NZLR 421 (CA).
41	 Thames Valley, above n 40, 653 Cooke P.
42	 R v North East Devon Health Authority, ex parte Coughlan [2001] QB 213 (CA) [Coughlan]; R v East Sussex County 

Council, ex parte Reprotech (Pebsham) Ltd [2002] 4 All ER 58 (HL) [Pebsham]; Challis v Destination Marlborough Trust 
Board Inc [2003] 2 NZLR 107 (HC); and NZ Association for Migration and Investments Inc v Attorney-General [2006] 
NZAR 45.

43	 Waitakere City Council v Lovelock [1997] 2 NZLR 385 (CA) [Lovelock]. The Court of Appeal decision in Woolworths 
was released after the lower court hearing in Lovelock but before the judgment was released. The Lovelock decision is 
also notable for the fact that the plaintiffs who were successful at first instance did not actively take part in the appeal: 
ibid, 395 Thomas J.

44	 Ibid, 400–401 Thomas J.
45	 Ibid, 403. Thomas J expressed this in the form of a question: “It is simpler to ask whether a reasonable authority 

acting with fidelity to its empowering statute could have arrived at the decision it did in the circumstances of that 
case”.

46	 Ibid.
47	 Ibid, 413 Thomas J.
48	 Ibid, 419. Blanchard J pointed to the adoption of a lower standard of reasonableness in the then recent decision in 

Electoral Commission v Cameron, above n 40.
49	 Lovelock, above n 43, 419 Blanchard J.
50	 Pharmaceutical Management Agency Ltd v Roussel Uclaf Australia Pty Ltd [1998] NZAR 58, 66 (CA) [Pharmac]. Thomas 

J in his dissent addressed the issue as one of inconsistency or lack of even-handedness.
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cases, such as those involving human rights, “a less restricted approach, even perhaps, to 
use the expression commonly adopted in the United States, a ‘hard look’, may be needed” 
or that “the concept of substantive fairness” might require further consideration.51 The 
majority, though, once again reinforced the primacy of the existing principle and suggested 
that there was no call for departure from Wednesbury in the context of the present case, 
one involving a challenge to the pharmaceutical drug funding agency’s decision to lower 
the subsidy of a certain drug.52 The possibility of the adoption of the “hard look” doctrine 
was also raised by Hammond J in New Zealand Public Service Association Inc v Hamilton 
City Council. His Honour noted that the “hard look” doctrine allowed, on the one hand, 
the courts to scrutinise the logical and factual basis for choices made by agencies and to 
“interfere for inadequacy” while, on the other hand, “still leaving to those bodies or 
persons the ultimate selection of policy, so long as it has been a considered and rational 
choice”.53 However, he recognised the term was a “loose expression”, with it varying 
“from a firm look to a steely-eyed examination”.54 Regardless, the approach adopted 
proved immaterial as his Honour indicated that the decision of the local authority to 
restructure and to put various services out for tender would survive even this more intense 
scrutiny.55

In a similar theme, the Court of Appeal made passing reference to the degree of 
scrutiny under the reasonableness head in Pring v Wanganui District Council (Pring),56 where 
a local authority’s factual conclusion that a proposal met the requirements for the issue of 
a certificate of compliance under the Resource Management Act 1991 was challenged. 
After reciting the usual caveats about judicial review not being an appeal and matters of 
weight being for the decision-maker, the Court noted:57

Having said that, … the court will scrutinise what has occurred more carefully and with a less 
tolerant eye when considering whether the decision was one open to the consent authority on 
the material before it than it will do in a case where the decision which is being questioned 
required the balancing of broad policy considerations and there was less direct impact upon 
the lives of individual citizens as, for example, where the exercise of statutory power involved 
the striking of a general rate …

On this basis, though, the Court agreed with the High Court judge that there was nothing 
to suggest that the factual evaluation of each criterion was erroneous, except for one 
minor error which was not sufficient to justify overturning the decision. The departure 
from the primacy of Wednesbury was also noted in another resource management case in 

51	 Ibid.
52	 The majority said the case was “entirely about money, subsidisation of the sale of pharmaceuticals” and on those facts 

there was “no call for any departure ... from the position so recently taken in Woolworths”: ibid.
53	 New Zealand Public Service Association Inc v Hamilton City Council [1997] 1 NZLR 30, 34 (HC) [New Zealand Public 

Service Association]. Hammond J also mentioned this doctrine in an earlier decision: Hamilton City Council v Waikato 
Electricity Authority [1994] 1 NZLR 741 (HC).

54	 New Zealand Public Service Association, above n 53, 34.
55	 Ibid.
56	 Pring v Wanganui District Council [1999] NZRMA 519 (CA).
57	 Ibid, para 7 Richardson P, Henry and Blanchard JJ.
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expressed in an extremely discretionary manner: “whether something had gone wrong of 
a nature and degree which required the intervention of the court”.241

The preceding analysis suggests there is a multiplicity of different approaches to the 
methodology involved in this intermediate category. In this essay it is not possible to 
advocate definitely the precise nature of the methodology that should be adopted in this 
category or whether one of the existing methodologies should succeed the others. It is 
sufficient to note that this grouping represents a distinct methodology. This standard has 
a markedly different analysis to the correctness standard. While the demarcation between 
types of unreasonableness is less clear-cut, it contemplates a more wide-ranging review 
of the reasoning than is evident in manifest unreasonableness. Further examination 
and reflection on these matters are essential for the legitimisation of the sliding-scale 
framework.

5	 Incorrectness
Finally, there is the self-evident incorrectness standard. This standard allows the reviewing 
court to consider the merits itself, allowing it to substitute its own view of the merits for 
that of the decision-maker. This approach is also described as de novo or appellate style 
review,242 although the language of appeal and review perhaps overstates the distinction 
between the methodologies.243

Although rarely articulated as the application of a correctness standard, the Anglo-
Australasian courts – in contrast to the North American courts – routinely adopt this as 
the sole standard of review in relation to errors of law by public bodies or officials.244 At 
first blush, this standard may seem foreign in any consideration of the substantive merits 
of a decision. However, the courts have in effect, applied this standard in the supervision 
of the fact-finding process, through the doctrines of jurisdictional fact245 or mistake of 
fact.246 Crystallisation as a standard of review in its own right is therefore sensible.

241	 Guinness, above n 40, 513 Lord Donaldson, referred to in Sir Robin Cooke “Fairness” (1989) 19 VUWLR 421, 426; 
and Lord Cooke of Thorndon “The Discretionary Heart of Administrative Law” in Forsyth and Hare (eds), above 
n 37, 203, 212.

242	 Joseph Constitutional and Administrative Law, above n 110, 823. See for example Austin, Nichols & Co Inc v Stichting 
Lodestar [2008] 2 NZLR 141 (NZSC).

243	 As has been shown, correctness is adopted by the court in common law review in some cases; variable standards also 
apply in cases of appellate review: see Keith “Appeals from Administrative Tribunals”, above n 1, and Peter Cane 
Administrative Law (4 ed, Oxford University Press, Oxford, 2004) 32.

244	 See Michael B Taggart “The Contribution of Lord Cooke to Scope of Review Doctrine in Administrative Law: A 
Comparative Common Law Perspective” in Paul Rishworth (ed) The Struggle For Simplicity in the Law: Essays For Lord 
Cooke of Thorndon (Butterworths, Wellington, 1997) 189; and Philip A Joseph Constitutional and Administrative Law, 
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questions, in addition to a correctness standard: see Chevron USA Inc v Natural Resources Defense Council Inc (1984) 467 
US 837; CUPE, Local 963 v New Brunswick Liquor Corporation [1979] 2 SCR 227 and Southam, above n 8.
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Administrative Law (3 ed, Oxford University Press, Oxford, 2005) 59–75.
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C	 Determining the Appropriate Standard

As important as the definition of the framework and the principled articulation of the 
methodology of each standard are the factors relevant to determining the appropriate 
standard. As I discussed earlier, the courts’ examination of this element has generally been 
patchy and opaque. And the few judges who have attempted to articulate some principles 
for this preliminary analysis have adopted comprehensive contextualism which provides 
little, if any, guidance. Some have argued that articulating a clear set of rules is impossible: 
“All attempts degenerate into lists of factors, with contestable weights.”247 However, I 
do not share their pessimism. I believe it is incumbent on judges to attempt to distil the 
principles underlying the selection of the applicable category. Quite simply, there is no 
point trying to articulate principled standards of review if the framework is obfuscated by 
the unprincipled and indeterminate selection of the applicable standard. While contestable 
weights and an overall value judgement cannot be avoided, the process of addressing key 
principles in judicial reasoning brings with it a greater prospect of consistency than the 
fully contextual, “open-slather” approach. In some respects, such a discipline is simply 
the self-application of the standards the courts set for decision-makers. Identifying certain 
factors which must be addressed when determining the appropriate standard of review 
imposes a discipline on the courts and requires them to be rigorous and transparent in 
their reasoning. The courts’ discretion is structured, but not unduly limited, and can be 
readily critiqued by appellate courts and observers.

It is not feasible here to undertake a comprehensive discussion of the factors relevant 
to determining the appropriate standard; that is a project in itself. However, to give some 
flavour of the nature of the project and its feasibility, it is sufficient to give some examples 
of some attempts to develop a framework for determining the intensity to be applied by 
the courts.248

Sir Kenneth Keith’s own examination of the contextual factors relevant to the 
determination of the standards of appellate review nearly 40 years ago still rings true for 
common law review today.249 Some years later he identified similar contextual factors 
for the purposes of determining the nature and content of natural justice protections.250 
As noted earlier, Laws LJ has recently attempted to articulate a set of considerations in 
relation to similar questions of deference under the Human Rights Act 1998 (UK).251 A 
similar model of considerations was provided by Professor Harris in his examination of 
justiciability, although principally directed at the jurisdictional aspect of the justiciability 

247	 Taggart “Proportionality”, above n 109, 47. See also Beloff, above n 153.
248	 See also the identification of some common failings in my critique: Part II B (2) Evaluation of appropriate standard 

generally cursory and patchy.
249	 Keith “Appeals from Administrative Tribunals”, above n 1, 148–151. The set of factors he identified were: (a) the 

legislative language; (b) the composition, experience, and independence of the original body; (c) the nature of the 
(appellate) body; (d) the form of proceedings of the original authority; (e) the form of proceedings of the appellate 
body; (f ) the interests involved; (g) uniformity of administration; and (h) the width of discretion conferred.

250	 KJ Keith “The Courts and the Administration: A Change in Judicial Method” (1977) 7 NZULR 325, 339. The 
broad factors he mentioned included “the decider”, “the procedural safeguards”, “the power conferred”, “the interests 
involved”, “the nature of the legislation”, and “the administrative context”.

251	 International Transport Roth GmbH v Secretary of State for the Home Department [2003] QB 728, 765 (CA) Laws LJ.
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question.252 Finally, under its pragmatic and functional framework, the Supreme Court of 
Canada adopted a four-factor analysis for selecting the appropriate standard.253 None of 
the factors identified by these judges or scholars are particularly novel. They are simply the 
re-expression of many of the themes which imbue judicial review theory and practice.254 
It is their distillation into a workable framework and amplification of the principles 
beyond their slogans that will ultimately assist the robustness of the courts’ application of 
a standards of review methodology.

IV	 Conclusion

It is safe to say that a sliding-scale of reasonableness or different standards of review for 
matters of substance represents, or soon will represent, the orthodox approach in New 
Zealand. But, as this approach is still in its infancy, its components remain unsettled and 
its application by the courts has generally been patchy and rudimentary.

In this essay, I have attempted to distil and refine a more robust version of the framework, 
namely, a continuum with distinct, carefully demarcated methods of scrutiny. The focus 
of my analysis has been on the distinct judicial methodologies required in each separate 
category. The purpose has been to anchor future discussion and refinement – future work 
that still contains a number of difficult questions and choices.

252	 Harris, above n 161, 635–643.
253	 Pushpanathan, above n 147, paras 29–38.
254	 See for example Fordham “Surveying the Grounds”, above n 206, 184–199.




